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AMF INCORPORATED, 
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BRIEF OF APPELLANT 


Preliminary Statement 


This brief is submitted on behalf of appellant Dominick's 


t 
Finer Foods ("Dominick's") on appeal, pursuant to Section 24 
Of ‘Che Bankruptcy Act (11 \U.S.C. 647), from an order of: the 


United States District Court for the Southern District of 


A 


New York, Judge John M. Cannella, filed July 20, 1976 (7a-17a) 


reversing two orders of Bankruptcy Judge Edward J. Ryan, 


entered May 24 (91a-92a) and June 28, 1976 (495a-496a) 

Judge Ryan's first-order disapproved a conditional contract 
for the sale of certain real property to appellee John F 
Hancock ("Hancock") and approved sale of the property to 


Dominick's. The second order denied a motion of Hancock and 


Of appellee AMF Incorporated ("AMF"), an intervening creditor, 


to vacate the prior order of sale. Judge Cannella's opinion 
and order, and the oral opinions and order of Judge Ryan are 
contained in the Joint Appendix. None of the opinions is 


officially reported. 


Questions Presented 


1. Did Hancock receive adequate notice of the possi- 
bility of bidding at the hearing on whether. to confirm the 
proposed sale of the property to him where: 

(a) he was charged as a matter of law with 


notice that bidding would be permitted; 


i Rea cepa ee one oe et 
"a" references are to the Joint Appendix. 


ht 


* 


he had actual and prior notice of probable 


bidding and therefore suffered no prejudice; 


and 
the notice conformed 


the court? 


Did Hancock waive 
of hearing when he attended 
the notice; 
proposed contract 

the low b 


to assert objections? 


persons entitled 
notice where: 


(a) 


(b) the normal 20 days notice period was 
shortened to 14 days in order to accommodate 


ee 


Trustees: 


] 


Hancock himself and the 


4. Did the District Court have authoritv to vacate thie 
order confirming the sale to Dominick's in tue absence of a 
ruling that the Bankruptcy Judge had abused his discretion 


or had made clearly erroneous findings? 


c 


oe Should the District Court have vacated the order 
confirming the sale to Dominick's in view of the fact 
that Hancock did not seek to submit a higher bid until 
after the bidding had closed, and the approved price to 


Dominick's was more than adequate as a matter of 


(Cannella, J.,; July 1%, 19763 JaslJa), which reversed tw 
orders of Bankruptcy Judge Ryan entered in proceedings under 
Chapter X of the Bankruptcy Act to reorganize Interstate 
Department Stores and its 188 subsidiaries and affiliate 
(hereinafter collectively referred to as the Jebtor"). The 


tirst order of Judge Ryan (May 24 1976; 9la-92a ipproved 


the sale of certain real property ("the property") of the 


Debtor to Dominick's Finer Foods, Inec.. ("Dominick's"), the 
mma l + } - b ” y } } ’ y ‘ ree 
appellant herein, which was the igh bidde it a ear 


held on May 17, 1976 to consider a proposed sale Si, oll 2 1 
property to appellee John E. Hancock ("Hancock"). Judae 


Ryan's second order, made on the record after full eviden- 


Hancock and of appellee AMF Incorporated ("AMF"), an inter 

vening creditor, to vacate the prior order approving the ike 2 

Dominick's (495a-496a). Judge Ryan found a 1 matter f fact 
that appellee Hancock had ample actual notice of the pro- 

bability of another bidder's participation at the Ma 17 
hearing, and held a: i matter of law that adequate ind 

proper notice of .the hearing had been given. Judge Ryan 

noted that Hancock, at the May 17 ‘hearing, Nad first parti- 
tpated in the bidding, but later withdrew hi offers wher 
Dominick's continued to outbid him 


Judge Cannella vacated the orders of Judge Ryan, set 


the sale to appellant Dominick's, and ordered that the 


matter proceed de novo in accordance with his opinion. Judge 


Cannella later denied (August 16, 1976: 18a) the application 
Of appellant Dominick's for a Stay pending appeal of any 
proceedings in furtherance of a new sale. Judge Cannella 
ruled that-in the event his vacatur order is reversed, the 
Court of Appeals "May direct that the sale [to Dominick's] 
as confirmed by Judge Ryan on May 24, 1976 be reinstated." 


Accordingly, the District Court did "not believe that 


Dominick's will be orejudiced by the lack of a stay.’ 
i ) Y y 


Statement of Facts 


Events Prior to the May 17, 1976 Hearing. 


The Debtor has been under the supervision 


Bankruptcy Court, and more specifically under the almost 
} i 5 
daily supervision of Jankruptcy Judge Ryan, for over two 


years." During that period, Judge Ryan has heard hundreds 


of arguments, conducted hundreds of hearings, and has 


’ Chapter X~ arrangement petitions were filed on May 22, 
1974. A short time thereafter, the Debtor filed an amended 
petition seeking reorganiza tion under Chapter xX of the 
Bankruptcy Act, and Pursuant thereto, trustees of the Debtor 
(hereinafter "the Trustees") were appointed (285a-286a). 


entered close to 350 orders.* He has reviewed numerous 
reports ahd Studies. It is fair to state that Judge. Ryan 
is generally familiar with the Debtor, -S Operations, its 
9,000 creditors with claims agqreqating 

$285,000,000, and its stockholders who 


thousands (234a, .298a, .335a).. 


In 1976, the Debtor entered 
sell one of its many properties to 

$650,000 (the appraised value o che prope 
A contract, conditioned upon bankruptcy court 
executed (23a-66a). A Hearing to consider the matter was 
set for May 17 upon two weeks' actu< 4oObLcCe) Given to 
Hancock, the Securities and 
Institutional Lenders, the Unofficial 


Committee, and to the attorneys who had 


*'On June 18, 1974, Judge Cannella referred the Cha; * 
proceedings to Judge Ryan. An amended urder was entered on 
August 14, 1975 which provided, in pertinent pe as follows: 


“ORDERED, that any and all matters Arising in the 


captioned ses + be and they hereby are referred 
pursuant to the 2 sions, of Rule .JO-10 of the 
Chapter X Rules to the Honorable Edward J. Ryan, as 
Bankruptcy Judge, » hear and determine and enter 
orders thereon <.. (586a) 


Judge Cannella directed that copies 
provided to him, “other than orders 
of notice of hearing to be given.” 


appearances during the two years of proceedings (464a- 
465a).* Accordingly, notice of the hearing was given to 
several of New York's leading law firms including those 
which specialize in the area of bankruptcy and creditors' 


rights. 


On May 1l, six days before the hearing, the Mebtor's 


Director of Real Estate spoke directly to Hancock and 
apprised him "that another party was interested in pur- 
chasing the property and that if a higher bid was offered 


he couid lose the property." (226a).** 


Not later than the next day, May 12, Hancock's 


spoke to an attorney associated with the law firm which 


represented the Debtor's Trustees. The Trustees' lawyer 


repeated the prior advice given to Hancock. "I ... told him 


me \ 


that another party [Dominick's] had expressed an interest in 


ha oe 
purchasing the property and that they might come into court 


and that Hancock might ‘lose the Property af a higher bid» was 


il 


made." Hancock's attorney responded that if 


* “Application for approval was brought on yy Order to 
cause dated April 30, which provided for service of the 
notice of hearing by May 4 (19a-22a). The notice was actually 
served on May 3 (72a). 


show 


** The Director of Real Estate also “"suqgested that 
[Hancock's] attorney appear in Court if he wanted to bid 

Or even authorize [the Trustees'] attorney to bid on his 
behalf. He [Hancock] said that he would have his attorney 
take Care Of 1." (226a). Hancock was further "advised 

that court approval was necessary, but that I did not believe 


court approval would be a problem unless someone else bid a 
higher price." (227a) (emphasis added). 


" 


Dominick's outbid Hancock by “so much 
Hancock would withdraw (224a). Hancock's 
was repeated on Friday, May 14, and again 
the May 17 hearing (224a=-225a). 


Carried out His threat. 


Hancock and his lawyer were bot 


At the outset of the hearing, counsel 


Trustees reported that Dominick's had previously 


intention to attend the hearing 


and that this advice had been conveyed 


S intormed the 


purchase the property 


offered to pay, 


posed contract with |} 


Trustees’ attorney incorrect 
notified of Dominick's interest on 
in Judge Cannella's opinion; 10a} 
attorney was notified "[n]Jo later tt 
Hancock himself first received word 
1) 2268). 

Dominick's 
that there not 


Dreserit 


our offer at this time, Your Honor." (84a). The Court twice 
offered to recess the hearing to give Hancock an opportunity 
to consider whether to match Dominick's offer (85a-86a). 
Hancock's attorney rejected the Court's invitation, and once 
again stated that Hancock would not respond to Dominick's 


offer (85a). 


When Judge Ryan indicated that he intended to approve 
the terms of the contract, as amended, with Dominick's sub- 
stituted for Hancock as buyer and with the price increased 
to $675,000 (87a-88a), Hancock offered to match the price 


(88a). Dominick's raised its offer to 


Hancock responded with a withdrawal of 


Neither Hancock nor his lawyer made an 


the hearing.* 


The Court approved the Trustees’ application, and 
authorized them to consummate the contract with Dominick's 
for a purchase price of $685,000 (88a). Dominick's officers 
and the Trustees' attorneys immediately proceeded to close 
the contract; it was executed that day, and a downpayment of 
close to $50,000 was made (23la-232a). 

* Thus Hancock followed through on his threat to back out of 
his conditional contract. The threat had been repeatedly 
made, as noted above. Indeed, Hancock testified that his 
own lawyer had told the Trustees’ sttorney that if additional 


bidding were allowed, "then we would back out of our contract" 
(437a). 


Late that night, at about P0005 FM York (3 


m 


me, 


.Hancock telegraphed Judge Ryar counse for the Trustees 


that he was prepared to bid 
Treating the telegram as an 
denied it, and on May 24 signed 


consummation of the sale to Dominick's 


24 order 


reversed by Judge Cannel 


The June 28, 1976 Hearing 


the passage of two weeks, 
to show cause to, among other things 


order approving 1e sale 


On June 28, Judge Ry. held Ful evidentiary 
(427a-497a). The parties offered test y regarding 
events leading up to 
knowledge that another 
and bid on the property; 
given by the Trustees 


statements that he would withdraw from the proceedi 


additional bids were entertained. Hancock testified 


did two disinterested witnesses, i. , the Debtor's 


Z2inQg 


t a an) ~ | 
hancock 


ts 


' 


ec 
be J 


Director of Real Estate and an attorney for the Trustees.* 


Judge Ryan denied the motion, finding as a matter of 
fact that Hancock had six days' actual notice of the pro- 
bability of another bidder's participation (478a), and 


holding as a matter of law that "entirely adequate and 


proper notice" had been given ( 


a. Hancock's Actual Notice 


N 


Judge Ryan could not have been more emphatic in his 
finding of fact: the record was clear, said Judge Ryan, 
that Hancock had received adequate notice that he might be 
outbid at the hearing.** (478a, 495a). The undisputed 
testimony of the two disinterested witnesses -- called on 
behalf of Hancock himself -- established that both Hancock 

d his attorney had five to six days' actual notice that at 
the May 17 hearing another party might offer a higher price 
for the property, resulting in a sale of the property to 


that person rather than to Hancock (449a-450a, 458a- 


* Tt must be emphasized that, if anything, these two witnesses 
should be viewed as favorably disposed to Hancock inasmuch 

as acceptance of his belated $725,000 offer would have 
increased the Debtor's estate by $40,000. 


** Hancock's only complaint about the notice procedure was 
that he did not receive formal notice that there would be 
bidding (465a-466a, 475a). 


459a).* 


Hancock did not deny (453a) the testimony of these 
disinterested witnesses whom he himself had called (443a, 
458a). He even corroborated the evidence with his own 
testimony that he understood that someone would be present 


at the hearing “to object’ 


Judge Ryan, in finding that Hancock had 


actual notice "that there would be another bi in the 


offing” (495a) plainly indicated his disbelief of Hancock 


incredible story that the only reason both he 
had flown to New York from Chicago to attend the 
hearing of the bankruptcy court was to hand-carry 


back to Chicago (434a-436a, 440a-44la, 480a). 


* Mr. Pinkel was Director of Real Estate 

His testimony basically reiterated his 

affidavit. See supra at 8. In his initial 

the sale of the property he had told Hancock th 

was always the possibility of someone objecting in court on 
the hearing date due to the possibility of coming in with a 
higher price." (444a). He further testified that he informed 
Hancock on May 11 by telephone that another party "would be 
coming into court [on May 17] for the possibility of sub- 
mitting a higher bid to purchase the property." (449a-450a). 
Finkel further informed Hancock that the May 17 hearing 
“would be a bidding situation"; that “he or his attorney 
{should] come into court on the [17th] if they wanted to 
stay in the running for the property" (450a); and that if 
they were unable to appear, Finkel would arrange for 
Interstate's attorneys to enter bids for Hancock 

desired (450a-45la). 


Mr. Rotkin was an associate 
Casey, attorneys for the Trustees. 
confirmed his June 21, 1976 afftidavi 
informed Hancock's attorney by elephone 
Might come into court on May 17 and “offe 
take it [the property] away. (458a-459a). 


b. Sufficiency of Notice 


Judge Ryan took testimony as to the propriety of the 


notice and concluded that it was "entirely adequate and 
proper" In summarizing his findings on this point, 


Judge Ryan described the instant notice as: 


",..the notice we have been uSing in many important 

matters. =A AG a el n= 
in the 

baa MRR RNRRINER NA RGERONEN TRG Secs gReraoNeR RGR AAINNCERS ERIK. UN GaROMDENG ERR ARERR -SRESCORETErS RGSRNNLE Sea anepeec aaah animes gr ea peak : 

reorganization proceedings to date. It would be 

cue MIR Piseue "geuemes iar “ae” “qeneemmenNaiMRme ties 9 * 

an absurdity to send out 9,000 notices every time 

anything of importance was to take place in. the 

estate. The notice was entirely proper." (448a) 

(emphasis added). 


Authority for the notice was based upon the Bankruptcy Rules 


(463a). 


It must be emphasized that Hancock was not the party 
who raised the technical objections that the notice of 
hearing allegedly had been sent to too fe »ersons or had 
been served too few days before the hearing 
Obviously, Hancock could show no prejudice, for he stood to 
gain if no outside bidder appeared at the hearing.* In 
Order to raise such objections, however, Hancock's attorney 


suggested, without any proof, that appellee AMF Incorporated 


("AMF"), an intervening creditor, was entitled to notice 


* “Hancock's attorney agreed with Judge Ryan that "Hancock 


{is not] complain[ing] that notice wasn't, sent out. so 
that competition could come in) to \try to outbid him.” (474a). 


{ 
\ 


under the court's orde 


that AMF had not recei 


ficance, if any, (of 


refused to state at 


duced any additional b 


unprepared to state 


a fair and adequate pr 


r response to 


AMF (neither of whom, 


that the notice was son 


*—AMFTS 
plained. 
offer of 
that AMF' 
applicat1 
Hancock 


at 

“stood ‘to 
,000 was 
brlet was s 
and that i 
vers (460a). 
in the Hearine (460a). 
any alleged insuff 
property of the Debtor 
liquidated in numerous 
two years. Judge Ryan 
AMF 's presence 
as Hancock "cert 


on 
IAL 


was to 


ainly 


the 


tne 


the 


the 


gain 


icie 


r bringing on the May 17 hearing 


ved such notice (463a) 


statement was not apparent, for AME 


hearing whether it would have pro- 


idders had received and was 


os . ~ : ss ie oe + wp! t * ~ wi 
at the sale Dominick was not 


ice (46la-462a 


confusing cock and 


noted above, could 1Ud1CE 


as 


1ie@how improper, Judge 


June 28 hearing was 
Qniv S402 Hancoc 
7 aeta) Judge R\ 
to the Court witli 


y reference 


the 
2>lated 
noted 
iout any 
the 
ate ac 
complained 
wale Ol any 
eing continuously 
over the t 
purpose 


ieved" 


accepted 
submitted 
t incorporat 
AMF decli re) Stee bes 
AMF had never be 
ncy notice 
, whose as 
sales and 
concluded 
de a 


ed 


b 
t 


ned 


tively 
about 


ot her 


fore 
or 
were | 
transacti 
that tt! 


of any 


sets 


nas 
Pao 
- 


provi 


iL 
LS not grieved. (436 


the Trustees' attorney to place upon the record the determi- 
native factors as to who had received notice (464a). The 
attorney explained that the Trustees would have been unduly 
burdened with sending notice to every one of the 9,000 
creditors or 8,000 shareholders because "the costs would be 


prohibitive in the trustees’ judgment”* (465a). Further, 


c eT eee ee SS eee TRE * ss PF ae " me ac ~ sure 
Mr. Yassky’s statement in relevant part was as follows: 


"As Your Honor is aware, there are over 9,000 

in this proceeding. We have had application 

matters of at least equal importance to this 

past two years, maybe on a weekly basis. We have been 
sending notice to all persons who filed statements under 
[Section] 210 or 2ii of the ‘Bankruptcy Act or any 
parties to the particular application. So that we have 
been sending notices to all parties who have evinced any 
interest in the proceeding by appearing here throughout 
the two years or who have filed statements under 210 or 
211 Of the Bankruptcy Act. 


"But we have not sent notice to every creditor or share- 
holder of every application because the costs would be 
prohibitive in the trustees’ judgment." (464a-465a). 


Mr. Yassky further stated: 


"The notice of the hearing that went out was not for 

the purpose of soliciting more indications of interest 
in the property. The trustees certainly felt that they 
had done their duty in that regard for quite some time. 


"As I said before, to send the notice to all parties 
certainly would not be in the best interests of the 
estate.” (478a-479a). 


Since the Trustees had been attempting to se 
for two years, it was a fair presumption the 


party in the entire Chicago area was 
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perty was for sale." 
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successful buyer is then deprived of 


it's a very simple proposition here. 
Judge Ryan orally denied the 
May 24 order (495a-496a). 


by Judge Cannella. 


Judge Cannella's Decision 


In the face of the findings of the Bankruptc 
(based upon testimony and evaluation of credibil 
the notice was entirely proper and 

six days' actual notice of potenti 

New York with his Chicago lawyer to 

hearing, Judge Cannella ruled that the notice 
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17 hearing was insufficient because it 
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explicitly that competitive bidding would be allowed 


District Court ruled "that 1t was unfair to. expect 


to attend the sale prepared for competitive 
the Trustees and others had informed Hancock 
less than a week before does not require a diffe 


(13a). 


The District Court also rule 
newly raised alleged objections, 
have been served upon enough parties 


the face of specific findings by Judge 


notice was not served upon the thousand 
the Debtor's « s and stockholders 


intimated that notice 
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perhaps be required to be 


The New York Times, The Wall 


Law Journal (16a). 
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reversed, and the matter 
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the instant appeal, Judge Cannella 
to the possibility of mootness and 
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to Dominick's be “reinstated” 


Argument has 
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POINT I. HANCOCK RECEIVED LAWFUI 
AND ADEQUATE NOTICE © 
THE HEARING 


A central issue presented to the court belov 
whether notice to Hancock of the May 17 hearing 
cient to apprise him that there might be bi it The 
Bankruptcy Judge found that Hancoc had ntirely adequate 
and proper notice" (495a) of possible bitcding, and actual 
notice as well. In contrast, the District Court held 
the notice was improper because it did not specify 
alternative offers would be considered at the hearing. 
Hancock had actual notice of probable bidding 
require a different result," according to 


(13a). 


In this point, we will demonstrate: (1) that Hancock 
was charged as a matter of law with notice that compe 
bidding would be permitted; (2) that Hancock's actual and 
prior notice of probable bidding did amount to adequate 
notice and he suffered no prejudice; and (3) that the record 
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sharply conv.radicts District Court's characterization of 


the notice procedure :i.. Chaoter X proceedings in the Bankruptcy 
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The only correct conclusion, of « - was that as a 
matter of law Hancock and his attorney were charged with 
knowledge that the bankruptcy court would entertain higher 
and better bids. Hancock is in no position to avoid the 


Freehill rule by claiming, as did the frustrated purchaser 


im In re General Insecticide co: 408° Fi2d 629 (2d ere. 


1968), that the Trustees specifically represented that no 
higher price would be obtained at the sale. 
Court at bar simply had no basis in law for its holding 
Hancock was somehow confused and placed in an “unfair" 
position at the May 17 hearing Sa, 24a). The. District 
Court erroneously ignored Judge Ryan's simple, but telling 
summary of this issue: 

"(A] hearing on an offer means that that 


offer is up either to be accepted or not, 
and one of the reasons it will not be accepted 


is if a higher bid comes in. That's that 
happened here. It's that simple." 83a) 


Hancock's Actual Notice 

of Probable Competit 

Bidding Was Adequate 

Even assuming -- without for one moment conceding -- 

that the notice may have left a technically open questior 
Hancock's mind, the matter was mooted by Hancock's actual 
knowledge for many days prior to the hearing of the near 
certainty of Dominick's attendance and bidding. This actual 


notice was more than "sufficient to satisfy the procedural 
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requirements 
Corporation, 


Court erred 


hearing* 


end of the matter, 


Judice 


Company, 
ooretecanemcetllie 


353 


Judge 
(478a) 
actual 
496a) 


The court explained that: 


"fE]ven where formal notice to affected parties is 
omitted or is insufficient, informal or constructive 
notice which provides them with the “same Opportunit 

for a fair hearing can_ ‘satisfy the Pe. eager ee 
ments of the Bankruptcy Act. ; e.g., Ferguson v. 
Bucks Country Farms, Inc., 280 F.2d 739, 743 (3rd Cir. 
1960); Harris v. Capehart-Farnsworth Corp., 207 F.2d 
S12, S17 (Sth Cir. 1953). Kattelman vi. Madden, 88 F.2d 
S56. 663 (Sth Car. £937): n re Eatsum Prods. Corp., 
286 F. 447, 448-449 (S.D. Fla LOO3)..." 489 FioQdi at 47 
(emphasis added) 


Similarly in Pullman Couch Co. v. Eshelman, 


cert. denied, 266 


the court rejected the argument of an objectar 


ipated in a creditors’ meeting that creditors hac 


received formal notice of the meeting. The court 


that: 


"The only purpose of the requirer that tnere 
should be a petition and 1otice t ereditors 
to give creditors opportunity to be dene tele Ss 
That purpose was met when _the objecting creditor 
at a legal meeting of creditors 

Cipated] , 2 « Without objection 

petition or due aokive* TY. Feea | 

adde ed) eae 


Even where the notice of hearing contai 
is not the case 
long as the objectant receives 
re Weeks, 


sub nom., West Texas. 


Cans, LOgo 


The persuasive case 


notice should make clear the dispositive error of the 
Court in failing to give any weight to Hancock's actual 


notice.* Indeed, the juxtapositior 


an acknowledgment of Hancock's 


bidding with a statement that the 


somehow "unfair" t lancock because bidder in fact appeared 


(l3a, 14a) evidences an c which we ‘lieve permeates 


the entire opinion below. 


There Is No General] | 

The Southern District 

Which Suggests That The Not 
Should Have Been Worded Diff 


clearly refutes the 


ontradicted clain 
practice in this district for 
2>r has been made and that 


or before the 


* The Dist st Court stated that 
"In this posture, this Court 
to expect Hancock to attend 
competitive bidding. That 
had informed Hancock 
a different result.” 


ittle doubt t 
proceedings was a basis for 
remand. The opinion reads: 


"It is therefore appropriate t 
parties be accurately informed 
cedures to be followed. 

conclusion is bolstered by the uncor 


* eck mai My : 
coi. | pon =e allegedly axvtst 


the district]. (13a-144) 


ete Mots oe 


Judge Ryan handles a substantial portion of all bank- 
ruptcy matters in the busiest bankruptcy court in the 


nation. He is the co-author of the well regarded Collier's 


Forms Manual for practice in the bankruptcy courts. In the 


Interstate proceedings alone, Judge Ryan has entered 350 
orders over the past two years. Jud Ryan ruled that he 


notice at bar was "entirely proper" (495a), and that it was 


the notice which "we have been using in many important 


matters" (448a). These facts necessarily 


the District Court's assertion that 


" 


hearing did not conform to the "general practice. 


Judge Ryan rejected Hancock's argument 


seven weeks after service of the notice -- 


in the case at bar should have been tailored to notices used 
in an unrelated proceeding (the W. T. Grant case) involving 
clearly different circumstances and cost 


Also properly rejected by Judge Ryan was Hancock's incorrect 


= 


assertion that various forms for notices of sale allegedly 
contain language indicating that higher or better bids will 
be entertained. The Judge found that the forms in well 
regarded texts do not contain such language* (488a). 


* Hancock incorrectly identified various forms of notice for 
auctions or open bidding for sales as evidence of "a customary 
practice, in this District and nationwide ... to recite that 
an offer to purchase has been made and that other and higher 
bids will be accepted on the return hearing date." (Hancock's 
"Memorandum" before the District Court at 8). None of the 
forms cited by Hancock contained this recitation or any other 
“magic words". Indeed, the only form cited and pertinent to 
the instant situation, i.e., a "Notice of Hearing on Petition 
for Confirmation" did not indicate that bidding might occur 
at the hearing. Forms, Remington, Bankruptcy, Form No. 717 
at.3a7 (6th ed) 1955). Heh, eats 


In any event, forms cited by Hancock pertained to ordinary 
bankruptcy proceedings and to Section 58(a) of the Bankruptcy 
Act (il U.S.C. §94)), a provision which does not control 
notice procedures in-a Chapter X proceeding. See infra at 46. 
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POINT II. HANCOCK WAIVED ANY POSSIBLE 
OBJECTION TO THE ENTER- 
TAINMENT OF OTHER. BIDS AT 
THE MAY 17 HEARING 


Hancock waived any possible objection t 


of 


the May 17 hearing, to the notice procedu 
and to Dominick's participation therein by: 

to Dominick's bidding, (2) affirmatively partic] 
the bidding, (3) declining Judge Ryan's offers 
to permit Hancock to consider Dominick's bid, 


drawing from the proceeding when the 


(84a-88a). 


Indeed, immediately after Dominick's 
higher and better offer and Judge Ryar. 


wished to be heard, Hancock's attorney stated: 


further comment except that we have our [written] 


(84a). Thereafter, Hancock withdrew from the 
(88a), thus carrying out Hancock's 
hearing to “back out of our contract” 


a higher price (¢ a Hancock's waiver 


The law is well settled that even 
deficient notice of a hearing -- which 1: the case here 


-- a party who participates fully in the ing has waived 


(1924) (petitioners 


Supp. 


Const. 


has been 


knowledge of the 


not receive 


ourt's statemen 


apt to the instant proceeding: 
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terms oth 


nom., 


(N.D. Texas 1933) aff'd sub 


Nelson, 77 F.2d 754 (5th 


creditor, living in Dallas, received 
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3 —iLEe 


contradictory notice of a proposed s 


held in Wichita. Ignoring: the ‘notice, th 


attend the meeting. However, he did have act 


the meeting through en attorney who occasiona 


him, and who in fact did attend the hearing. 


perly found that the creditor had waived his 


because he had failed to protest the notice 
t 


participated in the hearing. 


Similarly at tar, Judge 
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least six days'actual knowledge -- repeatedly 
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that to a near certainty another bidder 


ceedings. This was ample time for 


the hearing and to determine his course 
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Accordingly Dominl: 
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POUNT 2: CAUSE WAS SHOWN PURSUANT TO 
BANKRUPTCY RULE 10-209 (b) (4) 
FOR THE BANKRUPTCY JUDGE TO 
LIMIT, THE CLASS OF PERSONS 
ENTITLED TO NOTICE AND TO 
SHORTEN THE PERIOD OF NOTICE 


NOTE: At the outset of this point, we point out that 


it is directed solely to objections raised by the intervenor 
creditor appellee, AMF. lancock has no standing to raise 
the issues dealt with in this point (see supra at 

We also emphasize that the AMF objections dealt with here 


were not supported by the SEC, the Senior Institutional 


t 


Lenders, the Unofficial Creditors' Committee, or anyone 


else. AMF's good faith in advancing the objections is 


subject to serious question, as we have shown hereinabove. 


Pursuant to Bankruptcy Rule 10-209(b)(4), the Bankruptcy 
je properly approved a notice procedure which limited the 
number of recipients of the notice and shortened the normal 
20-day notice period. 
Rule 10-209(b) (4) provides in pertinent part 


*(D)i ace tl ne trusteo iv. shall aive- al 

creditors, stockholders, and indenture 

trustees, at least 20 days' notice by 

of ... (4) any proposed sale of property, 

other than in the ordinary course of 

business ... unless the court for cause 

shown shortens the time or orders a Sale 

without notice". (Emphasis 
* It should be noted that during the June 28 hearing, Hancock 
specifically denied that he objected to the number of creditors 
who received notice (465a). lence, the deus ex machina in 
the form of AMF's appearance at the June 28 hearing for the 
first time in the proceedings. 


** The power of the Bankruptcy Judge to order a sale without 
notice a fortiori reserves its Power to limit the class of 
persons receiving notice or to provide for less than 20 days 
notice. See, ¢.g., In re Black Watch Farms, Inc. 373 F. Supp. 
Wid, 718 16.0.0.%. 1974) 
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Relying on his experience 


extensive experience and 
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an absurdity to 9,000 notices 


of importance was to take place in 


the 


was entirely proper.” (488a) The 
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the notice was sent "to tl 
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housand 
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estate. ne 


concluded 


meaningfully in the reorganizatior 


(488a). He specifically grounded 


determination on the Bankruptcy 


As the rec 
1iotice period 
Hancock himsel 
nation c th 
between the 
provided that closing 


an order of the Bankrupt 


by June 


June 1 date. 

was Signed on 

the application be served 

The notice of hearing 
hearing 


ajyournment 


from May 3, the hearing could not have taken place until 
23 and the ten day appeal period would not expire until some 
7 


time in June, after the June 1] deadline for closing provided 


in the conditional contract itself. 


Cause was clearly shown, therefore, for shortening the 
20 day period. Although Judge Ryan made no explicit findina 
for the shortened notice discussed above,* the "cause" for 
shortened notice was cbvious from the face of contract 


attached to the Trustees' application. 
sash 


3 F.2d SRL, S82. (oth Crim. 1925). 


Full Record Was Made 
At The June 28 Hearing. 


Tf the District Court intended to suggest 
shown under Bankruptcy Rule 1( 19: (D) 04 Only if 


are made when the notice is approved,** this suggestion 


contradicted by case law. ; TY 2 DCA Development 


Corporation, 489 F.2d 43 


®* There was no Occasion to make explicit findings with 
respect to the shortened period. The shortened period was 
essential to Hancock's pursuit of the purchase, and he 
naturally did not mention it -- not until he appealed Judge 
Ryan's decision. See Hancock's "Memorandum" hefore the 
District Court 


** The District Court stated’ that: 


is clearly inconsistent with the words 
and import of Rule 10-209(b) (4) to order a 
sale of property without notice tc creditors 
and stockholders without a finding by the 
judge ... .” (15a) (emphasis added) ~~ 
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a footnote 
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The DCA rule is even more aptly 

case irasmuch as the Bankruptcy Judge 
during, and not after, the proceedings. 
pells any suggestion that Bankruptcy Rule 


requires findings at the moment the order is 


different result would be, as the DCA court pointed out 


’ 
arbitrary and foreign to the everyday practice of bankruptcy 
and reorganization proceedings and to the 

Bankruptcy Act. Ls sufficient, 

and as is the case at bar, that the parties have be 

vided a fair chance to appeal, and the appellate court an 
adequate basis to review the lower court's decis 

generally 5A Moore's, Federal Practice §52. 


22 (2@4ed. 12975) 


New. York Tank B. Corp,, 114 F.2d 248, 250 


Hand, J.)(a judge's "conclusions" | -O be conside 


‘Tandinge ),. «ft "dy S13 Wis. 54) 


the matter is that there is no merit to any 
possible theory that explicit findings in support of "cause 


shown" should have been made on April 30 when the order 
bringing on the May 17 hearing was signed. What is dis- 
poSitive here is that cause in fact existed, was demonstrated, 


and was evidenced by findings of fact and conclusions of law 


timely made. 
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Given the findings of the Bankruptcy 
testimony of Hancock, the District Court clearly erred in 
substituting, in effect, its own findings that the hearing 
was "unfair" and that weight should have been 
"Hancock's protestations that he was unprepared for ... 


{the] eventuality [of bidding]." (14a). 


The District Court was required under 


SLO to: 

aes CCEPt the .«. Lindines of fact [of the bank= 
ruptcy judge] unless they are clearly erroneous, 
and shall give due regard to 
{bankruptcy judge] to judge t 
witnesses."* 


he opportunity of 


1e credibility of 
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The purpose of the rule, according to the Advisory 
Notes thereon, is to: 
"Require [that] the same effect ... be given the 
referee's findings as Rule 52(a) of the Federal 
Rules of Civil Procedure accords to the findings 
of the trial court.” 
It is respectfully submitted that the District Court 
violated Rule 810 in disregarding the findings of fact of 


the Bankruptcy Judge as, under no stretch of imagination, 
of D4 


were those findings "clearly erroneous.” 


That controlling weight must be given to the findings 


of a bankruptcy judge has been the law of this Court, e.g., 


Simon v. Agar, 299 F.; seo fa 1962), and elsewhere. 


E.g., Gross v. Fidelity & Deposit Company of Maryland, 302 


Fi2d° 333 (8th Cizy., 2962) (Held: reversible error to set 


*Rule 810 Is incorporated into the Chapter 
Rule 10-801. 
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authority to instruct Judge Ryan 

remand unless the May 3 notice cf hearing was based upon clearly 
erroneous findings (which we have shown not to be the case) 

Or was otherwise erroneous as a matter of law. 

Realty Foundation, Inc. 75 F120) 286, 288 (28a Cir. 1935) 

versing district court for improper substitution of dis- 
eretion); | 20 Ff. Suppo. 10] (8.0. 

NUY. 1937); accord, In.re Duvall, 103.F.24 653 (7th Cir. 


1939) 


The reason for not permitting the district court to 
interfere with the bankruptcy judge on a matter of dis- 
cretion, unless there has been such abuse as would warrant 
reversal by an appellate court, is that the bankruptcy judge 
is "the principal judge of the bankruptcy eourt," Notes of 
the Advisory Committee on the Preliminary Draft of the 
Bankruptcy Rules, 2 Collier's Pamphlet Edition of the Bank- 
ruptcy Act and Rules 751, 753 (1976 ed.). Moreover, at bar, 


the District Court had specifically referred to Judge Ryan 


ae in re Long Island Properties, 150 F.2d 313 (2a Cir, 
1945): Prank vi Drinc-O-Matic,; Inc. 156 F.2d 906 (2d Cir. 


1943)> Gross v. Bush Terminal Co,, 105 F.2d 930, 931 (2d 

Cit. 1939); accord, in ré Garvin Properties, 411 F.2d 594, 
595 (5th Cir. 1969) ("In corporate reorganization proceedings 
-«- a reviewing court is confined to determination of whether 
the trial court abused its discretion to the extent of 
manifest disregard of right and reason); Shlensky v. 

Weissberg Corporation, 410 F.2d 1182, 1185 

cert. denied, 396 U.S. 834 (1969), (approving Chapter xX 
court's order of sale which “having been confirmed,can only 
be set aside for an abuse of discretion”). 


all matters in the Interstate Chapter X proceedings 
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hear and determine and enter orders (596a). 


order is explicit in leaving to Judge Ryan 


pertaining to notice. See footnote 


Under these circumstances, 
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Bankruptcy Act (il USC. \§520))) provides: 
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*rocedure, DistHice \Court? ) 
dge' means bankruptcy judge. 


In re DCA Development Corporation, 489 F. 2¢ 6 ULE eis, 
1973) (referring to Chapter XI provisions which, concerning 
the sale of property, are analogous to provisions under 


Chapter X) where the court stated: 


"The Bankruptcy Act generally grants the referee 
and the district court considerable discretion on 
this matter [of notice] ... [T]hese provisions 
merely require such notice and opportunity for a 
hearing as is reasonable and appropriate in each 
particular case. [Citing Chapter X decisions]. 


(emphasis added). 


"Thus desired flexibility relative to notice is provided for 


Chapter X cases. 6 Collier, Bankruptcy §3.39 


ea. La72).* 


Bankruptcy Rule 10-209(b) sets the only limit o 
content of a notice for hearing on the proposed sale of 
property: "The notice ... is sufficient if it generally 
describes the property to be sold." A description of the 
property indisputably was included in the notice at bar. 
The notice gave the time and place of hearing and the subject 
matter thereof. We have demonstrated hereinabove that, as a 
matter of law, a hearing to confirm a sale of assets charges 
the contracting parties with knowledge of the possibility of 
competitive bidding. See Point I(A), Supra. Ve have further 


aGemonstrated that the notice at bar was in accord with notice 


practice generally in the district. See ‘Point IC), supra. 


¥"Indeed, the notice framework of Chapter X gives the bank- 
ruptcy judge far more flexibility than he has under straight 
bankruptcy. See Comment to Bankruptcy Rule 10-201; 6 Collier, 


Bankruptcy §3.39 at 688-689 n. 4 (14th ed. 1972). 
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of sale because 

other Chapter X proceedings 

interfering with 

substituting new 


not "clearly erroneot 


follow the procedure of 


findings which were "clearly 


Industrial Bank v. Henderson, 


this 


"The first question is as to the extent of our revi 
whether the case comes before us as 1] came before 

district judge, or whether he had a large at itude 
reviewing the >t ] referee's indings than 

have... . We 

same in this court as 

13 Fo 2d at 876497). 


Jank 
re Souder, 449 F.2d 


W. Meyers Co., 448 F.2 (3a) Cay ip Kenneally v. 


First National Bank of ,Anoka, 400 \F. << CSE Ca 1968) 


, 


cert. denied, 


abuse of discretion by the Bankruptcy Judge, and his 
findings were amply supported by the record, the order of 
approval of the Bankruptcy Judge must be reinstated. 
Allen v. Union Transfer Co., 152 Fl2d 633 (10th 


cert. denied, 327 U.S. 807 (1946); 


CO., 917 FP. 16 (2d Cir. 1914); discussed infra Point 


POINT V. THE DISTRICT COURT SHOULD 
HAVE VACATED THE ORDER CON- 
FIRMING THE SALE, EVEN ASSUMING 
ARGUENDO THE NOTICE OF 
TO BE TECHNICALLY DEF 


Appellant has demonstrated that tl 
tr 
properly conducted and that Hancock had, 


characterized it, “adequate and entirely proper 


Dominick's presence. Under these circumstances, Judge Ryan 


had no alternative, a matter of law, than to confirm the 
sale to Dominick's. See In re Gil-Bern Industries, Inc., 
696 F.90 627, 629 (ist Cir. 1975) (it'as the "established 
rule that it is an abuse of discretion for a bankruptcy 
court to refuse to confirm an adequate bid received 


properly and fairly conducted sale merely because a slightly 


higher offer has been received after the bidding is closed.") 


Dominick's argues in this point that, assuming the 
notice was somehow deficient -- which was Clearly not the 
case -- the District Court nonetheless was precluded from 
setting aside the sale to Dominick's because: (1) defects 
in notice are generally considered mere technicalities where 
an adequate price is obtained on a sale which is confirmed; 
(2) this Circuit follows the well established doctrine that 
courts should strive to maintain the finality Of judicial 
sales and therefore should refuse to set aside judicial 
sales even where a prospective bid may be higher than the 


approved sales price. 


A. The Claimed Irregularity in the Notice Did 
Not Justify the Vacatur of the Confirmed Sale 


The District Court"s holding thet the notice was 
sufficiently irregular to justify setting aside the confirmed 


sale ‘to Dominick's £1lies in the face Gf the case law of this 


and other circuits. The law sharply discourages a vacatur of 
a sale where the basis thereof amounts to a technicality. 

in xe General Insecticide, Co. 403 F.2d 629; 630-631 (2d 

Cir. 1968); in ye Bore Mia. & Supply Co., 417 F.126 (2d Cir. 
1914)? accord, Arthur vi Terry, 131 F.2d 73, 74) (5th Cir. 
1942); In re Superior Mushroom Growers Corp., 288 F. Supp. 


272, 273) (Bab. Pas 19648). 


Once the sale is confirmed, "[{t]he standard for setting 
aside a sale [becomes] stricter than that applied in" 
attempting to persuade the bankruptcy court to refuse con- 


firmation of the sale. In re General Insecticide Co., Supra, 


403 F.2€ at 630. “In the latter the governing principle is 
to obtain the best price for the bankruptcy estate whereas 
in the former there is greater emphasis upon finality in 
judicial sales ... ." Id. From this rationale follows the 


rule, which was perhaps best stated by this Court in In re 


Burr Mtg. & Supply Co., 217 F.16,19 (2d Cir. 1914): 


"After a sale has been cont 

be vacated for cause. But 
requires there should be 
Judicial sales (Cites omitted) . 
not to be disturbed oa, slight 


Pewabic Min. Co. v. Mason, 145 oe 


And courts are not to be astute . 


Ne 217 fF. 
eae Ayes jy. 


Accord, in re: Rapier Sugar Feed CO,, 13 


Ky. 1935). 


in in re Burr, the objectants 
as reasons for setting 1t aside, 
correct order of sale. ZB 
ruled that "1if.the original order of sale’ was 
im form", if the proof cf notice of Sale was 
such irregularities and defects were cured by 


confirming the sale." 2] Y. ate 20. 


* See generally 4A Collier, 


349 . 


COrrect 
“andefinite’, 


the order 


Bankruptcy ¢70.98 [17]* 


"The restrictions imposed on the court's dis- 


Gretion to confirm or disapprove a 
judically imposed, and the range of 
remains wide, mainly due to the | 
trative element involved. This bro 
of discretion necessarily tends t 
chances of success upon a review or 
the order approving or disapproving 
Not only 18 an abuse of discretion 
but in weighing what conse) ares an 


-O 


sale are ... 


discretion 


purely adminis- 
ad measure 
limit the 


appeal from 
the sale, 


required, 


abuse the 


reviewing court will its intervention 
to what it feels to be a vary extreme case'," 


At 1282 (cites omitted) . 


For a fuller explanation of the scope of the 
review, see Point IV, supra. 


court 


S 


It is thus settled that defects in a notice of sale, 
or generally in any aspect of the sale, must be "fundamental" 
before they may "be availed of as grounds for vacating a 


confirmed sale." 4A Collier, Bankruptcy #70.98 at 1187. 


This Court has translated "fundamental" into "tinged 


with fraud, error or similar defects... . > General 


Insecticide Co., supra, a at 631,..quoting, 4A Collier, 


Bankruptcy 470.98 [16], 1183, 2164-1194 (14th ed. 1967)..* 


The burden to demonstrate clearly such fundamental 
defects is on the objectant, as the courts are "not to be 
astute" in finding such defects. Re supra, 217 F. 
at 19. Further, the objectants must make their objections 
when such alleged defects become apparent, not many weeks 
later as in the case at bar. Belated objections raise the 


presumption that the alleged defects were not "fundamental".* 


in re Burr, supra, 217 F...at 20; see also, In Re Marathon 


* Examples of such fraudulent proceedings or gross error in 

the proceedings were cited to by Hancock in his "Memorandum" 
before the District Court. In re Time Sales Finance Corporation 
445 €.2d 365 (34 Cir. 1971), Cert. deniea, 405 U.S. Si7 (1972) 
(prospective purchaser vecei vain no notice of hearing to consider 
his offer to purchase); Wolverton v. Shell Oil Company, 442 

F.2d 666, 669 (9th Cir. I97I) (Sale to bankrupt offered 
"opportunities for skulduggery that make it suspect.”"); 

Mason Vv. Ashback, 383 F.2@ 779 (lOth Cir..1967) (fraud); 


Webster v. Barnes Banking Co., 113 F.2d 1003 (10th Cir. 1940) 
(fraud) . 


<* "Proceedings to set aside cannot be set in moczion for 
reasons other than defects of such gravity as to ecchape 
the can cape eas of Rote c agebenny Te: and _even pet bees k SAS 
ae 


lost oer aan Go cannot 1ot be used aS a ground eracne ‘for the ¥« the re eaet ca” 
Set asiaqe’.” 4A Collier, Bankruptcy 770.98 at 86- 
1186.1 (emphasis added). 


See also, In re Shamokin Lumber & Construction Co., 54 


480 (M.D. Pa. 1944). 


Foundry & Machine Company, 239 F.2d 122 (7th Cir. 1956), 


cert. denied, 353 -U.85 1 (1957) ("gross inadequacy" in 
sale price insufficient to set aside sale, absent fraud or 
severe mistake); West Texas Const. Co 

154, TES (Sen Cir. 

Thus, in the instant case the absence of an explicit 
announcement of open bidding in the notice of hearing cannot 
amount to a "fundamental defect" necessary to set aside a 
confirmed sale. There can be no such defect when as here, 
the sale was confirmed without timely objections, and where 
there has been no showing of prejudice.* In Re General 


Insecticide Co., 4023 F.2d 629, 630 (2a Cir. 1969); Ailen v. 


Unien Transfer co., 152° Pi2@'633) (635) (lLOthn Cir. 1£9¢5)). cert. 


denied, 327 U.S. 807 (1946) (reversing referee's vacatur of 
first sale, although two creditors received no notice of sale 
which brought “inadequate” price; "there were no facts pre- 
sented showing any unfairness or impropriety ... or raising 
any doubt as to the integrity of the sale."); West Texas 
Const. Co. v. Nelson, 77 F.2d 754, 735 (5th Cir. 1935) 

("To now set the sale aside because of a slight ambiguity 

in the notice would put technicality over substance"). 


Accord, see actual notice cases discussed in Point IB, supra. 


The Confirméd Purchase Price 
For The Property Was More Than 
Adequate As A Matter of Law 


The case law clearly demonstrates that a defective 


* Judge Ryan explicitly found below that nothing associated 
with the notice resulted in any prejudice to the estate (488a), 
to AMF (46la-462a), or to Hancock (474a). 4h Collier, 
Bankruptcy 4%70.98 at 1185 n.92. 


a3 


notice by itself, however defective, provides no ground for 
setting asile a judicial sale. To set aside a confirmed 

sale in this Circuit, a defect in the proceedings must be 
associated with a grossly inadequate price which "shocks the 
conscience of the court."* Indeed, in all of the cases 
setting aside judicial sales cited below by Hancock or 
uncovered by Dominick's research, where the sale price was at 
issue, the price obtained for the property was "grossly 


inadequate" or "shock(ed] the conscience".** 


*—E.g., In Re General Insecticide, 403 F.2d 629, 631 (2d Cir. 
1968; In re Burr Mfg. & Supply Co., 217 F. 16, 21 (2d Cir. 
1914); accord, In re Marathon Foundry & Machine Company, 239 
F.2d 122, 126 (7th Cir. 1956) cert. denied, 353 U.S. 912 (1957) 
tn ¥@ Jewett & Sowers O11 Co., 86 F.2d $97, 498 (7th Cir. 1936); 


4A Collier, Bankruptcy, §70.98 at 1186-1186.1. 


** AR price which is merely "inadequate" is not a basis for 
setting aside a confirmed sale. In re Marathon Foundry & 
Machine Co., 239 F.2d 122, 126 (7th Cir. 1956) cert. denied, 
353 U.S. 912 (1957). Hancock in his "Memorandum" Submitted 
to the District Court (at 13) suggested incorrectly that an 
"“jnadequacy" in price “accompanied with other circumstances 
having a tendency to cause such inadequacy" will justify 
setting aside a sale. Quoting from Allen v. Union Transfer 
Co. 152: F.2a 633, 635, (10th Cir. 1945), cert. denied, 227 
U.S. 807 (1946). This language was the most tenuous of 
dictum, as the Allen court, although finding inadequacy of 
price, affirmed the district court's reversal of the referee 
who had set aside the first sale to the petitioner and 
conducted a new sale. Indeed, Allen supports Dominick's 
position for in Allen both the district court and the court 
of appeals found that although: 


"No opportunity was afforded ... two credi- 
tors who did not have notice to object 
there were no facts presented showing any un- 
fairness or impropriety in the sale to [the 
petitioner] or raising any doubt as to 
the integrity of the sale ... ." 152 F.2d at 
G35, 


As the In re Marathon court, supra noted (some 11 years 

after Allen) no cases "of which we are aware supports the 
proposition that a confirmed sale will be set aside for gross 
inadequacy alone or for gross inadequacy coupled with any other 


Footnote continued on next page) 


( 
54 


Dominick's paid $35,000 over the appraised value of the 
property (447a) which was the price arrived at in negotiations 
between the Trustees and Hancock (443a-444a, 446a-447a). 
Efforts by the Trustees over two years to sell the property 
had failed, during which time the property had lain vacant 
(478a). Hancock's belated post-hearing bid was only 5.8% 
higher than the purchase price. These facts preclude a 


vacatur of the sale. For, where a defective notice or other 


irregularity has no appreciable effect on the adequacy of 


the price, the sale will not be set aside. See, e.G., 


Arthur v. Terry, 131° F.2d 73° (5th. Cir. : In re Superior 
eee nn ini % oie 
Mushroom Growers Corp., 228 F. Supp. 372 ({E£.! é 1964) (to 


set aside sale because of advertising inaccuracies would 


have been “grave injustice" where it was not clear that 


amount of bids were "Seriously affected ... especially where 
the sale price appears to be fair and adequate") The 
injury to the estate caused by the defect or irregularity must 


be severe and detrimental to the estate before the judicial 


from prior 


circumstance absent fraud or mistake. " 239 F.2d at 


(emphasis added). Hancock therefore confuses the test where 
the issue is the denial of a Sot ie nat ion ("inadequacy") with 
the test where the issue is whether to set aside a sale 


"grossly inadequate”) . 


In any event, the law in this Circuit, as discussed above, 
requires the price to be g — inadequate Sage the sale 
can be set aside. E.d., in. ce ade ein 403 F.2d 629, 
630 (2d Cir. 1968); see generally “aA Collier, elec 
¢70.98 at 1190-92, n.4, “The case cited by the  .. 
Court on this point, 

350 €S.D.N.Y. 2952) , ~ Opinion below, 

(2a Cis.) cert. ot “35 ‘aim? 18. 995 (1953) 

distinguished as the sale in Strand was never confirmed 
(13a) 


gale will be upset. See, e.g., In Fre Jewett & Sowers O11 
Co.) 86. F.2d 497 (7th Cis. 1936) (mistake im contract of 
sale caused trustee to convey far more than was intended to 


be sold). 


Even if events subsequent to the May 17 confirmation 
hearing had suggested a change in circumstances yielding a 
value significantly different than the $68'.,000 price, the 
District Court was precluded from considering such infor- 


HWation.. Smith wv. Jduhan, 3112. 20.:670). 673 (10th Cir... 1862); 


> 


in re Stanley Engineering Corporation, 164.F.2d 316, 318-319 


(3d Cir. T1947), cert. denied, 332 U.S. 867 (1948), 


This Court has also recognized the principle chat: 
"(E]xcept upon the extremest provocation, courts 
will not upset a judicial sale at auction, upon 
the ground that a new bidder has appeared who 
offers more than the knock-down price.” 

Knight v. Wertheim & Co.,, 158 F.2d 8383, 843 (2d 
in re Burr Mio. & Supply Co., 2417 F. 16 (46 Cir. 2924) . 


Accord, In re Gil=Bern Industries, Inc., 526 F.2d 627 (lst 


Cit. 1975). 


In In re Burr Mfg. & Supply Co., Supra, the court 
rejected the argument that the existence of a bid more than 
one-third higher than the sales price was evidence that the 
lower bid was grossly inadequate. The court reversed the 
order below which had set aside the sale of the bankrupt's 
property and had ordered a new sale which ultimately re- 


sulted in an increase of more than one-third of the original 


price. The court remanded with instructions to reinstate 


the order - sale to the petitioner,* stating that the lower 


court: 
"[Sleem[{ed] to have been 

sion that the fact that 

realized on a resale was Su 

for setting aside the first onlay. 

into consideration with the other cl ireumetances 

217 F. at 20. 


The District Court at bar, like the lower court in 
In re Burt, also seemed "to nave been under the fincorrect] 
impression that the possibility of a larger sum on the resale 
was sufficient justification for setting aside” the May 1/7 


sale. The District Court stated in its opinion (13a) that: 


/ 


"A large sum of money is involved in this 
matter, from the perspective of both the 
Trustees and the prospective purchasers. 
It is therefore appropriate to assure that 
all parties be accurately informed as to 
the procedures to be followed." (Emphasis 
added). 


and, that: 
"As to creditors the situation may be dif- 
ferent and notice to — or all seems 
dalled for when a sale of this magnitude 
is contemplated.” (1 Sa) (emphasis added). 

Neither the Bankruptcy Judge nor the District Court was 
at liberty, however, to consider events subsequent to the 
hearing itself in determining whether a resale should be 
held. See Smith v. Juhan, 911 F.2d G70, 673 (0th Cir. 


L962) > re Marathon Foundry & Machine Co., 228 F.2d 594, 


+ 


For a Similar disposition of a judic: sale improperly 
set aside by the referee, see Allen v. Union Transfer Co., 
152 F.2a 633 (10th Cir. 1945), cert. denied, 327 U.S. 807 
(1946) (affirming the district court's reversal of referee's 
substitution of subsequent purchaser for initial purchaser) 


598 (7th Cir.) (dietum),; Cert, denied, 350 U.S 


c To Affirm the District Court Would 
Undermine The Finality Doctrine 


An affirmance of the District Court's decision would 
discourage potential purchasers from participating in open 
bidding and encourage attempts to upset properly conducted 
judicial sales by the simple device of offering more money 
at some later time subsequent to the sale. This result 
would prevent the finality of judicial sales necessary to 


create the "Stability" required to encourage intensi 


in 
participation!selling the debtor's assets. In re General 


Insecticide, 430 F.2d 629, 631 (2d Cir. L966)> In re Burr 


4 


Mio. & Supply Co., 41/7 fF... 16; 19 (26 Car. 2914); In re 


Stanley Engineering Corporation, 164 F.2d 316, 319 (3rd 
£947), cert. denied, 336 U.S. 847 (1948) (eltinge cases).. 


the United States Supreme Court stated in Pewabic Min. 


Vv. Mason, 145 U.S. 349, 356 (1892); 


"[T]he purpose of the law is that the sale 
shall be final; and to insure reliance upon 
such sales, and induce biddings, it is essen- 
tial that no sale be set aside for trifling 
reasons, or On account of matters which ought 
tO have been attended tO by the complaining 


party prior thereto ... ." (Emphasis added). 
In the instant proceedings, the alleged flaws in the 
notice procedure were indeed "trifling" if not illusory. 


addition, Hancock was charged, as a matter of law, with 


making any complaints at the May 


Pj 


Supra, 217 F. at 20 4A Collier, Bankruptcy 
1186.1 quoted at 


authority to uphold Hancock's belated objections where the 


effect was to overturn a properly confirmed judicial] 
t e Z 


CONCLUSION 


For the reasons set forth in this Brief, 
appealed from should be reversed in all respects 
May 24 order of Judge Ryan should be reinstated. 


ment is in accord with the ruling of Judge Cannella 


a stay pending appeal because of the absence of prejudice 


Pat 


to the Appellant's appeal inasmuch as this Court "may direc 


the reinstatement of the May 24 order and the sale to 


Appellant (18a). 


The relief requested (and recognized 


is the same as the relief granted 


Burr Mfg. & Sup} 17 F (20 Cir. 


. 


similar to the reliet affirmed Allen v. Union Trans 


Co., 152 © 24 633° % Cc ), cert. denied, 3 


807 (1946). 


This case should therefore be remanded for further 


proceedings 


Dated: New rk, 


September 
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